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To which extent can the General Court review decisions by the EUIPO Boards of Appeal (BoA) is an issue never properly addressed,
and one that the CJEU has found to be “significant with respect to the unity, consistency or development of EU law”. Thus, with its

order of July 11, 2023, it allowed an appeal to proceed (see case C-93/23 (https://curia.europa.eu/juris/document/document.jsf?
text=&docid=268406&pagelndex=0&doclang=EN&mode=Ist&dir=&occ=first&part=1&cid=3767326), EUIPO v Neoperl).

The facts are the following. Neoperl sought registration of a tactile mark. EUIPO rejected
the application for registration on formal grounds, considering the application to be
insufficiently precise. Neoperl appealed and the BoA, rather than determining whether the
application had the necessary precision, considered that the sign was devoid of distinctive
character and dismissed the appeal on that ground. Neoperl went to the General Court
(GC), which annulled the BoA decision (see case T-487/21, Neoperl v EUIPO).

What makes the GC decision highly unusual (to say the least) is that it was not based on a
plea raised by Neoperl (who had not challenged the BoA's decision to examine the
trademark application solely with a view to distinctiveness), but on the GC raising this plea
of its own motion alleging “breach of the scope of the law”.

EUIPO did not really appreciate the GC's interference and appealed to the CJEU.

Now, before an appeal to the CJEU is allowed to proceed, it is for the appellant to demonstrate that the issues raised by its appeal
are significant with respect to the unity, consistency or development of EU law. This is no easy task, but the EUIPO managed - once
again.

In essence, EUIPO argued that the GC had deprived the BoA of its inherent and specific powers and undermined the BoA’s exclusive
jurisdiction to review EUIPO’s decision, “arrogating to itself the power to review the examiner’s decisions which is inherent to the
BoA" (cf §24 of the order in case C-93/23).

More in particular EUIPO argued that the GC infringed Article 72(3) EUTMR (which concerns the competences of the GC), by finding
that the substantive assessment which it carried out relating to the precision of the application constituted a legal issue that had to
be dealt with prior to examining the action for annulment brought by the applicant. The EUIPO observed that this was not necessary



to review the legality of the BoA’s decision, since it would have been sufficient to examining whether, in failing to assess the
precision of the application under Article 4 EUTMR, the BoA had infringed the provisions actually relied on by the applicant at first
instance, namely Article 7(1)(b) (distinctiveness).

The CJEU was surely impressed by EUIPO’s arguments.

It acknowledged EUIPQO’s emphasis in the cross-cutting nature of the issue of whether the GC exceeded the limits of its jurisdiction
by altering the decision of the BoA after examining a plea raised of its own motion, and how the question of the conferral of powers
is significant, since the GC is legally bound to act within the limits of the powers conferred on it (God forbid... the GC going rogue!) .
The CJEU also considered of particular significance (and not limited to IP law) the issue of the conditions and scope to alter
decisions conferred on the GC. The exceedance of that jurisdiction has an impact on the exclusive jurisdiction of the BoA, on the
legal protection of the individuals affected by EUIPO’s decisions and, generally, on effective judicial protection.

So, let's wait to see how this case -which is, constitutionally and politically speaking, of much greater importance than its own
proper IP related subject matter (which in itself might have been interesting) - will be decided, keeping however in mind that the
“real culprit” i.e. the GC, will not be part of the proceedings and will not be able to defend itself and that it will be Neoperl which will
have to do so. Good luck.

On the side: also Neoperl appealed to the CJEU, but Neoperl's appeal did not successfully take the hurdle of admission (see Case C-
64/23 P). In fact this was Neoperl's second (unsuccessful) attempt to make it to the CJEU (see C-14/20 P from April 2020).

To make sure you do not miss out on regular updates from the Kluwer Trademark Blog, please subscribe here
(https://trademarkblog.kluweriplaw.com/newsletter/).

Kluwer IP Law

The 2022 Future Ready Lawyer survey showed that 79% of lawyers think that the importance of legal technology will increase for next
year. With Kluwer IP Law you can navigate the increasingly global practice of IP law with specialized, local and cross-border
information and tools from every preferred location. Are you, as an IP professional, ready for the future?

Learn how Kluwer IP Law can support you. (https://www.wolterskluwer.com/en/solutions/kluweriplaw?
utm_source=trademarkblog&utm_medium=banner&utm_campaign=article-bottom-cta_2022-frlr_0223)

(https://www.wolterskluwer.com/en/solutions/kluweriplaw?
utm_source=trademarkblog&utm_medium=banner&utm_campaign=article-bottom_2022-frlr_0223)

“_}_ (https://trademarkblog.kluweriplaw.com/2023/10/06/brothers-in-arms-the-euipo-defends-its-board-of-appeals-jurisdiction-
and-its-own-and-the-cjeu-allows-another-appeal-to-proceed /?output=pdf)

LIKE? SHARE WITH YOUR FRIENDS.



=
(MAILTO:?
SUBJECT=BROTHERS
IN
ARMS,
THE
EUIPO
DEFENDS
ITS
BOARD
OF
APPEALS’
JURISDICTION
(AND
ITS
OWN)
AND
THE
CJEU
ALLOWS
AN(OTHER)
f L 4 in APPEAL
(HTTPHWW RGN ARHISIDERCTYN RETBR € (AWASETYR EARTICLE?

U=HTTPSES3MBRES R S TR NP E POTEE S kSRR I SCHE

IN- IN- IN- IN-
ARMSARMSARMSARMS-
THE- THE- THE- THE-
EUIPOEUIPOEUIPOEUIPO-

D EFENDEFE NDEFENIEFEN DS -
ITS- ITS- ITS- ITS-
BOARBOARBOARBOARD-
OF- OF- OF- OF-
APPEMBPEMBPEMBPEALS-
JURI'S DU BIpHKRT BIHMRTBDNETION -
AND- AND- AND- AND-

ITS- ITS- ITS- ITS-
OWN-OWN-OWN-OWN-
AND- AND- AND- AND-
THE- THE- THE- THE-
CJEU-CJEU-CJEU-CJEU-
ALLOWSLOWSLOWELOWS-
ANOTIAEROT ABFOT ABROTHER-

APPEMPPEMPPEMPPEAL-

TO- TO- TO- TO-




+— PREVIOUS ARTICLE (HTTPS:// TRADEMARKBLOG.KLUWERIPLAW.COM/2023/10/05/ TRADEMARK-
NEWS-WHAT-YOU-MIGHT-HAVE-MISSED-IN-SEPTEMBER-2023/)

(https://trademarkblog.kluweriplaw.com/2023/10/05/trademark-news-what-
you-might-have-missed-in-september-2023/)

Trademark News: What you might have missed in September 2023
(https://trademarkblog.kluweriplaw.com/2023/10/05/trademark-news-what-
you-might-have-missed-in-september-2023/)

REP R(HTTPS TRADEMARKELOG.KLUWERIPLAW.COM/AUTHOR/KLUWER-IP

Leave a Reply

YOUR EMAIL ADDRESS WILL NOT BE PUBLISHED. REQUIRED FIELDS ARE MARKED *

COMMENT

NAME *

EMAIL *

WEBSITE

O SAVE MY NAME, EMAIL, AND WEBSITE IN THIS BROWSER FOR THE NEXT TIME | COMMENT.

POST COMMENT

GET BLOG POSTS IN YOUR INBOX!

Email

NEXT ARTICLE (HTTPS:// TRADEMARKBLOG.KLUWERIPLAW.COM/2023/10/17/ TRADEMARK-CASE-BAD-
ELF-LLC-V-FLEX-LTD-USA/) —

Trademark case: Bad Elf, LLC v. Flex Ltd., USA
(https://trademarkblog.kluweriplaw.com/2023/10/17/trademark-case-bad-elf-llc-
v-flex-ltd-usa/)
Rl U

R 17

SUBSCRIBE




(https://www.wolterskluwer.com/en/solutions/kluweriplaw?utm_source=trademarkblog&utm_medium=banner&utm_campaign=side-top_upc-case-law-tracker_0923)



(https://know.wolterskluwerlr.com/LP=3452?utm_source=trademarkblog&utm_medium=banner&utm_campaign=side-sec_visser-webinar_1123)
VIEW POSTS ON

3D Trademark (https://trademarkblog.kluweriplaw.com/category/3d-trademark/) acquired pistinctiveness
(https://trademarkblog.kluweriplaw.com /category/acquired-distinctiveness/) Appeal (https://trademarkblog.kluweriplaw.com/category /appeal/) Austria

(https://trademarkblog kluweriplaw.com /category/countries/austria/) Bad faith (https://trademarkblog kluweriplaw.com/category/bad-faith/) Brexit
(https://trademarkblog.kluweriplaw.com /category/ brexit/) Bundesgerichtshof (https://trademarkblog.kluweriplaw.com/category/bundesgerichtshof/)

cancellation (https://trademarkblog.kluweriplaw.com/category/cancellation/) Ca S e laW

(https://trademarkblog.kluweriplaw.com/category/case-law/)cjeu

(https://trademarkblog.kluweriplaw.com/category/cjeu/) confusion
(https://trademarkblog.kluweriplaw.com/category/confusion/) Denmark
(https://trademarkblog.kluweriplaw.com/category/countries/denmark/) vesign rights (https://trademarkblog kluweriplaw.com /category/design-rights/)
Distinctive Character (https://trademarkblog.kluweriplaw.com/category/distinctive-character/) Distinctiveness
(https://trademarkblog.kluweriplaw.com/category/distinctiveness/) Domain name
(https://trademarkblog.kluweriplaw.com/category/domain-name/) EUIPO (https://trademarkblog.kluweriplaw.com/category/euipo/)
European Union (https://trademarkblog.kluweriplaw.com/category/european-union/) EUTM
(https://trademarkblog.kluweriplaw.com /category/eutm /) EU Trademark reform (https://trademarkblog.kluweriplaw.com/category/european-
union/eu-trademark-reform/) General Court (https://trademarkblog.kluweriplaw.com/category/general-court/) Genuine use
(https://trademarkblog.kluweriplaw.com/category/genuine-use/) Germany

(https://trademarkblog.kluweriplaw.com/category/countries/germany/) Infringement



(https://trademarkblog.kluweriplaw.com/category/infringement/) infringement action
(https://trademarkblog.kluweriplaw.com/category/infringement-action/) ialy (https://trademarkblog.kluweriplaw.com/category/countries/italy/) Lack of
distinctiveness (https://trademarkblog.kluweriplaw.com/category/lack-of-distinctiveness/) Legislation (https://trademarkblog.kluweriplaw.com/category/legislation/)
Likelihood of confusion (https://trademarkblog.kluweriplaw.com/category/likelihood-of-confusion/) National law
(https://trademarkblog.kluweriplaw.com/category/national-law/) National marks (https://trademarkblog.kluweriplaw.com/category/national-marks/) News
(https://trademarkblog.kluweriplaw.com/category/news /) Opposition (https://trademarkblog.kluweriplaw.com/category/opposition/) Poland
(https://trademarkblog.kluweriplaw.com/category/countries/poland/) Preliminary ruling (https://trademarkblog.kluweriplaw.com/category/preliminary-ruling/) Registrability
(https://trademarkblog.kluweriplaw.com/category/registrability/) Shape marks (https://trademarkblog.kluweriplaw.com/category/shape-marks/) Similarity of
marks (https://trademarkblog.kluweriplaw.com/category/similarity-of-marks/) Spain (https://trademarkblog.kluweriplaw.com/category/countries/spain/) Sweden
(https://trademarkblog.kluweriplaw.com/category/countries/sweden/) Switzerland (https://trademarkblog.kluweriplaw.com/category/countries/switzerland/)

Trademark (https://trademarkblog.kluweriplaw.com/category/trademark/) United Kingdom
(https://trademarkblog.kluweriplaw.com/category/countries/united-kingdom/) United States
(https://trademarkblog.kluweriplaw.com/category/countries/united-states/) weseiemens n trademaris

(https://trademarkblog.kluweriplaw.com/category/weak-elements-in-trade-marks/)
BLOG CONTRIBUTORS

Verena von Bomhard (http://www.bomhardip.com/en/our-team2/verena-von-bomhard)
BomhardIP (http://www.bomhardip.com)

(https://trade

von-
bomhard/)
Julius Stobbs (https://www.iamstobbs.com/culture/our-people/julius-stobbs) -
Stobbs IP (https://www.iamstobbs.com/) 4 -
(.I'ltt;).s://trade
stobbs/)
Janice Bereskin (http://www.bereskinparr.com/People/)anice-Bereskin) aa
Bereskin & Parr LLP (http://www.bereskinparr.com/) -

| X
(https://trade
bereskin/)

Lasse Skaarup Christensen (http://www.gorrissenfederspiel.com/uk/site.aspx?p=98&Card|d=638)
Gorrissen Federspiel (http://www.gorrissenfederspiel.com/uk/site.aspx?p=543)

(https://trade
skaarup-
christensen/)

Bettina Clefsen (http://bcl-ip.com/en/die-kanzlei/)
b/clIP (http://bcl-ip.com/en/)

(https://trade

Aron Laszlo (http://www.oppenheimlegal.com/people.50.aron_laszlo)
Oppenheim Legal (http://www.oppenheimlegal.com/people.50.aron_laszlo)

(https://trade

aron/)
Sara Parrello (https://www.bugnion.eu/en/professionisti/sara-parrello/)
Bugnion S.p.A (http://www.bugnion.eu)
(https://trade
parrello/)
Carolina Pina (http://www.garrigues.com/en_GB)
Garrigues (http://www.garrigues.com/en_GB)
(https://trade
pina/)

Katharina Schmid (http://www.schmid-ip.at/home-en)
schmid-ip (http://www.schmid-ip.at)

(https://trade
schmid/)

Kai Schmidt-Hern (http://www.lubbergerlehment.com/en/team/profiles/dr-kai-schmidt-hern-2/)
Lubberger Lehment (http://www.lubbergerlehment.com/?lang=en)

(https://trade
schmidthern/

Peter Schramm (http://www.mll-legal.com/professionals/detail-view/person/scp/)
MLL Meyerlustenberger Lachenal Froriep AG (http://www.mll-legal.com/home/)

(https://trade
schramm/)

Agnieszka Sztoldman (https://www.osborneclarke.com/lawyers/dr-agnieszka-sztoldman)
Osborne Clarke, University of Wroctaw (https://www.osborneclarke.com)

(https://trade
sztoldman/)

Louise Thorning Ahle (https://www.zacco.com/our-people/louise-thorning-ahle)
Zacco Advokatanpartsselskab (https://www.zacco.com/)



(https://trade

Concise European Design Law (https://law-store.wolterskluwer.com/s/product/concise-european-design-
law/01t4R00000PBJysQAH)

Verena von Bomhard and Alexander von Miihlendahl

€125

Genuine Use of Trademarks, Second Edition (https://lrus.wolterskluwer.com/store/product/genuine-use-of-
trademarks-second-edition/)

Eléonore Gaspar

€190

KLUWER IP LAW NEWS ALERT

Stay informed on IP law.

SUBSCRIBE LATEST NEWSLETTER

SEARCH POSTS

by Jurisdiction... v | by Category... v | by Contributor... v | by Affiliate... v | by Date... v

RELATED SITES
Kluwer IP Law (http://www.kluweriplaw.com/)
Kluwer Copyright Blog (http://www.kluwercopyrightblog.com)

Kluwer Patent Blog (http://www.kluwerpatentblog.com)
Author Portal (https://www.wolterskluwer.com/en/solutions/kluwerlawinternational /authors)

RSS FEEDS

Summary Feed (https://trademarkblog.kluweriplaw.com /feed)

Article Feed (https://trademarkblog kluweriplaw.com /feed)

ABOUT US

About Kluwer Trademark Blog (https://trademarkblog.kluweriplaw.com/about/)

Kluwer IP Law (https://www.kluweriplaw.com/)

Kluwer Law International (https://www.wolterskluwer.com/en/solutions/kluwerlawinternational)

E-store (https://www.wolterskluwer.com/en/solutions/kluwerlawinternational/catalogue)
Authors (https://www.wolterskluwer.com/en/solutions/kluwerlawinternational/authors)

LEGAL POLICY

User Agreement and Disclaimer (https://trademarkblog.kluweriplaw.com/user-agreement-and-disclaimer/)
Editorial Policy & Guidelines (https://trademarkblog.kluweriplaw.com/editorial-policy-guidelines/)
Privacy Policy and Use of Cookies (https://www.wolterskluwer.com/en/solutions/kluwerlawinternational/privacy-policy)

CONTACT

General information (https://trademarkblog.kluweriplaw.com/contact-us/)

BACK TO TOP 1



